
UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

EA INDEPENDENT FRANCHISEE :
ASSOCIATION, LLC, :

Plaintiff, :
:

v. : 3:10-cv-1489 (WWE)
:

EDIBLE ARRANGEMENTS :
INTERNATIONAL, INC., ET AL., :

Defendants. :

MEMORANDUM OF DECISION

Defendants Edible Arrangements International, Inc., EA Connect, Inc.,

Netsolace, Inc., and Dipped Fruit, Inc., move for reconsideration of the Court’s denial of

their motion to dismiss the complaint filed by plaintiff EA Independent Franchisee

Association, LLC.  For the following reasons, reconsideration will be granted, but the

relief requested will be denied, and the Court will adhere to its previous ruling.

BACKGROUND

The Court assumes familiarity with its ruling on defendants’ motion to dismiss. 

Defendants sought dismissal of plaintiff’s complaint for failure to satisfy the elements of

associational standing.  Defendants principally argued that plaintiff’s individual

members would be required to participate in the lawsuit, thus depriving plaintiff of

standing.  The Court was not persuaded by defendants’ argument for two reasons:  (1)

plaintiff is seeking only declaratory relief, not individualized relief in the form of

damages; and (2) since the case is in its early stages and plaintiff represents that it can

prove its allegations by using only experts and defendants’ documents, plaintiff should

be granted an opportunity to do so.  The Court explained that it might reconsider

Case 3:10-cv-01489-WWE   Document 53    Filed 09/21/11   Page 1 of 3



plaintiff’s ability to maintain standing as the case progresses, if it becomes apparent

that plaintiff is unable to do what it now claims.

The Court noted the existence of an arbitration provision in the franchise

agreements signed by plaintiff’s members, but the Court determined that the arbitration

provision did not necessitate the individual participation of plaintiff’s members in this

lawsuit.  Defendants asserted in their motion to dismiss that plaintiff’s members should

not be allowed to form an association in order to litigate rather than to arbitrate

individually.  Despite defendants’ preference for individual arbitration, they now state in

their motion for reconsideration that they have not sought to compel plaintiff’s members

to arbitrate because defendants “are reluctant to multiply the proceedings.”

DISCUSSION

A motion for reconsideration may be based solely upon “matters or controlling

decisions which counsel believes the Court overlooked in the initial decision or order.” 

D. Conn. Local R. Civ. P. 7(c)(1).  Such a motion should be granted only where the

Court has overlooked facts or precedents that might have “materially influenced” the

earlier decision.  Park South Tenants Corp. v. 200 Cent. Park South Assocs. L.P., 754

F. Supp. 352, 354 (S.D.N.Y. 1991).  The movant’s burden is made weighty to avoid

“wasteful repetition of arguments already briefed, considered and decided.”  Weissman

v. Fruchtman, 124 F.R.D. 559, 560 (S.D.N.Y. 1989).

Focusing on the arbitration provision, defendants urge the Court to dismiss the

case immediately so that plaintiff’s members will have to arbitrate individually. 

Defendants claim that the Court overlooked “extensive authority” that “uniformly holds

that associations cannot pursue claims on behalf of their members when the members
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have agreed to mandatory arbitration of those claims.”  However, defendants have not

cited any controlling decisions in support of that statement.  Defendants rely primarily

on federal district court decisions involving motions to compel arbitration, not motions to

dismiss for lack of standing.

The Court considered the decisions cited by defendants but chose to rely on

Penn. Psychiatric Soc’y v. Green Spring Health Servs., Inc., 280 F.3d 278, 286-87 (3d

Cir. 2002), in which an association survived a motion to dismiss for lack of standing

even though an arbitration provision was also at issue.  The Third Circuit observed that

dismissal is premature when a plaintiff association represents that it will be able to meet

its burden of proof with no more than the “limited individual participation” of its

members, even if it appears that plaintiff has a questionable chance of success. 

Dismissal is appropriate when it becomes clear that an association will fail to satisfy its

burden.

The Court therefore declines to dismiss this case before plaintiff has the

opportunity to prove its claims.  However, the Court’s decision does not preclude

defendants from seeking to compel individual arbitration.

CONCLUSION

Defendants’ motion for reconsideration (Doc. #48) is GRANTED, but the relief

requested therein is DENIED, and the Court adheres to its previous ruling.

Dated at Bridgeport, Connecticut, this __21___ day of September, 2011.

                       /s/                                     
Warren W. Eginton
Senior United States District Judge
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